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No. 22,102

APPELLANT'S REPLY BRIEF

A. INTRODUCTORY STATEMENT

With the exception of a fevj pages the appellee's brief

consists of restatement and affirmation of previously advanced

positions, rather than a rebuttal of points made in the appel-

lant's opening brief. By discounting arguments as "web-spinn-

ing," the appellee avoids the necessity of answering them.

Instead the government reiterates its original stand, accept-

ance of which requires the Court to give judicial blessing

to the Food and Drug Administration's exercise of unrestrained

authority in the regulation of imports.

The appellant offers the follovjing ansv/ers to the posi-

tions taken by the appellee.
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B. AGENCY DETERMINATIONS REGARDING THE ADMISSIBILITY
OF IMPORTS DO REQUIRE THE HOLDING OP A FAIR HEARING
IN ACCORDANCE WITH THE ADMINISTRATIVE PROCEDURE ACT,

1 . The appellee does not respond to most of the appel-

lant's arguments .

The essential Idea of the APA is to provide fair and uni-

form procedures for the use of federal administrative agencies;

it is comparable to a general procedural statute such as the

Federal Rules of Civil Procedure. APA provides for basic pro-

cedural rights, vjhich should be available to all citizens,

regardless of the agency vjith which they are dealing. Ad-

ministrative hearings, an important aspect of the process by

which the government exercises its power, are by lav/ held

according to the procedures of the APA v/here the specific

statute giving jurisdiction to the agency makes provision for

a hearing. The appellee would deny all such procedoiral safe-

guards, painstakingly constructed by Congress, to any citizen

involved in importing goods under the jurisdiction of the

Federal Food and Drug Act. The reason for the denial is the

absence of the specific vjord "hearing" in Section 381 (21

U.S.C. 381).

The appellee maintains that FDC import provisions, in

failing to specify that a fair hearing is required, speak for

themselves. The appellant believes that the government has

listened only in a very superficial manner. It has refused
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to consider universally-accepted rules of statutory construc-

tion as a means of ascertaining the meaning, and intent of the

passage (see pp. 30-36 of appellant's opening brief). It has

failed to come to grips with the fact that, in spite of the

absence of the word "hearing," all the elements of a hearing

are provided for within the FDC Act import provisions as

follows

:

1. "notice... to the ovmer or consignee"
21 U,S,C. 3Bl(a)

2. an opportunity to "appear before the Secretary
of Health, Education, and V/elfare"

21 U.S,C., 381(a)

3. a "right to introduce testimony"
21 IJ.S.C^ 3Bl(a;

^. a right to introduce a record from hearings
examining the reasonableness of regulations
affecting the admissibility of imports.

21 V.S.C. 37i(g;

The government has neglected to furnish the Court with any

explanation as to why the FDA itself ascribes to these enumer-

ated rights the term "hearing" v;hen routinely making use of a

form entitled "Notice of Detention and Hearing" in dealing

with imports. Moreover, the government fails to comment upon

the emptiness and idleness of a procedure v/hlch, if Inter-

preted as it desires, represents no more than a "v-/ailing wall"

at which the citizen supposedly can express his frustrations

^

1. In actual practice the FDA makes informal records of the
import hearings v\rhich are sent to Washington, D. C. for
review and consideration by officials unknown to appellant
(Plaintiff's Exhibit "I-l" pages 53-5^0.
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2. Wong shows that the Court will waive the requirements

that a "hearing" be expressly provided for in order

to apply the APA .

The one argument concerning fair hearings to which the

appellee did respond concerned Wong Yang Sung vs. McGrath^

339 U.S. 33 (1950) (See opening brief, pp. 25-28 j. The re-

sponse included a labelling of the appellant's viev/ of immi-

gration and deportation cases as "distorted." Here the

respondent v/ould seem to have overlooked the purpose for

which the appellant directed the court's attention to the de-

portation cases, and to have demonstrated a lacR of under-

standing of appellant's position. The decisions in question

were introduced to illustrate instances in which the Supreme

Court has disregarded formal and technical requisites for the

application of the APA provision to agency hearings ^ The

appellant contended and still contends that, even if the

court should interpret Section 3Bl(a) as not formally calling

for a hearing, the provisions of APA would still be applicable

in view of such decisions as that in the Wong caseo

As pointed out in appellant's brief, "Che Supreme Court

has come to the conclusion that, in instances v/here proce-

dural due process compels a fair hearing, such hearing must

be granted under the provisions of APA. In the Wong case it

was decided that a hearing was mandatory m order to protect

and preserve the rights of an individual in accordance V7ith

the most fundamental tenets of the U.S. Constitution, In





the instant case again we are faced with the violation of the

rights of an individual, in that the FDA is attempting to de-

cide upon a matter without giving the individual an opportunity

to present his case at a fair hearing, conducted m accordance

with the standards of the APAo

The respondents contend and v/ould have this court conclude

that the coffee in question v;as "on the threshold of entry

into the United States," and that, consequently, those de-

cisions dealing vjith immigration cases and the principles

announced therein should be controlling,. A cursory inspection

of this premise reveals its erroneous nature. VJe are speak-

ing, in the instant case, of property rights of individuals

who are citizens of the United States; \ie are speaking of the

property rights of persons, not of coffee beans. We are speak-

ing of the rights of those individuals v/ho are afforded the

protection of our lavjs to their property, and not the right

of a sack of coffee beans or a carload of bananas to enter

the United States.

3 o Where APA safeguards are not applied, abuse of

authority can result .

Why does the government attempt to avoid the fair hear-

ing procedures of the APA in the area of import regulations?

Certainly it is more convenient for the agency not to have to

2comply with these safeguards. But isn't greater assurance

2. Goldhaft vs. Lavvick^ Civ, No.. 122-62, D, U.J., Aug. 20
(Continued on page 6)





of just results more inportant than convenience? Unrestrained

authority in the hands of any government agency, even if

wisely used in the majority of cases, is always a danger in

that it can be misused. A recent case vrould seem to illustrate

this problem. This case also indicates that the co-urts have

not always bowed before the FDA's claim, of absolute discretion

over the control of imports, a point ro be developed presently.

In Carl Borahsenius Co. In, vs. John W. Gar-dmr^ et al. j

(E.D. La., New Orleans Div. , Civil 1968-321, March 15, 1968)

the facts were as follows. A shipment of 5,000 bags of coffee

arrived in Mew Orleans. A wharf exam^ination by a United

States Pood and Drug Inspector disclosed that half Lhe bags

of coffee were damaged by contact with water. 2,325 bags were

sound and released for entry into the United States. P.em.ain-

ing bags were received for reconditioning by a salvor. Of

these 1,730 bags were made sound and thus brought into com-

pliance with the law, and 1,053 bags were not reconditioned

due to mold.

2. (Continued fromi page 5) 196 u (unreported; is one illus-
tration of the PDA's tendency to avoid APA "complications''
where possible. Here the government:, in acting on a New Drug
Application, asserted that it was exempt from adjudication
requirements of the APA on the basis that its "decisions rest
solely on inspections, test, or election". 5 U.S.C. §55^(.a)
(5). The District Court held that a "formal, adversary hear-
ing, involving the issue of whether New Drug Authorizations
should be continued in force or suspended" was not one to which
the exemption was meamt to apply. The revocation order was
reversed and remanded for a decision made in accord with the
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The FDA arbitrarily withheld permission for entry into

the United States of the 1,730 bags of sound coffee beans

until the owner agreed that the 1,053 bags of the damaged

beans be destroyed rather than re-exportedo The government

argued that Section 801(b) deprived an owner of the choice

under Section 801(a) to re-export the rejected coffee beans,

and that the District Court had no jurisdiction since the

agency v;as acting within its discretionary authority. The

District Court found the PDA was acting beyond its statutory

authority and enforced a mandantory injunction requiring the

government to release the rejected coffee beans for re-expor-

tation and the sound coffee beans for entry into the United

States

.

C. JUDICIAL REVIEW IS AVAILABLE IN THE PRESENT CASE BECAUSE
THE FDA EXCEEDED ITS STATUTORY LIMITS OF AUTHORITY.

1 . Again, appellee either fails to answer or misconstrues

appellant's previous arguments .

The appellee's answering brief commences its argument

concerning the availability of judicial review, which hinges

upon the degree and type of discretion possessed by the FDA,

by citing the District Court's opinion "v/hich considered and

rejected most of the arguments offered on appeal by appellant."

(See appellee's ansv^ering brief, p, 1^1,) In order to set the

record straight, the appellant points out that a substantial

portion of his opening brief's statements on this subject

(pp. 8-21) concerned the decision in Abbott Laboratories t>.
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Gardner, 38? U.S. I36 (196?), which was not yet In existence

when the present case was decided in the lower court. Nor

can the District Court be said to have rejected the arguments

of the authorities cited by the appellant, Davis and Jaffe,

since it did not mention them. Moreover, the court did not

deal with the opening brief's points regarding the implica-

tions on the availability of judicial review of the FDC Act's

legislative history. Thus it was incumbent upon the appellee

to deal with these arguments if they were to be ansvjered at

all.

What is the substance of the appellee's arguments?

The first portion of his statement consists of quotes

from Section 381(a), and the explanation of them, from the

PDA's point of view, v;hich was given during the lower court's

proceedings. After introducing another immigration case (see

previous discussion, p. A-5, of this brief), the appellee at

last begins to discuss, not an argument made by the opening

brief, but rather two cases introduced by it. These cases

are Abbott and Toilet Goods Ass'n.j Inc. vs. Gardner (196/)

387 U.S. 158,

The government's brief attempts to limit the implica-

tions on APA application by its reading of the import of the

two cases. It is true that Abbott decided that regulations

could be reviewed in a pre-enforcement state. But the major

significance of the decision, as borne out by the lengthy

quotations of the Abbott case found in the appellant's open-





ing brief, is that the judicial revlev; sections of the APA

apply to FDA-promulgated regulations. Following from this

decision the appellant concluded (p„ 13,) "The FDA lacks absolute

discretion when promulgating regulations; logic dictates that

if regulations are reviewable, that determinations also be re-

viewable," The appellant's arguments on this subject are among

the many not spoken to.

Incidentally, the respondents in commenting upon the ef-

fect of Abbott and Toilet Goods state that those cases involved

entire industries whereas the instant case does not. Such a

contention is manifestly false. For, if determinations under

Section 381(a) are held to be subject to judicial review under

the APA, every importer of food and drug items in the United

States v/ould be affected. But, even if respondents' statement

were true, is the right of one individual so insignificant

that he would be denied v/hat is justly his, i.e., protection

of his right to a fair hearing and judicial review?

2 . The Food and Drug Administration does not possess

absolute discretion over the admissibility of Imports .

In the recent coffee import-export action involving Sec-

tion 381, Carl Borahsenius Co.j, Inc. vs. John W. Gardner ^ et

al J supraj the District Court said:

"The Court agrees that generally speaking
judicial relief is not appropriate to relieve
a party from administrative action if the
administrative agency has exercised discre-
tionary authority granted to it under a statute,
Panama Canal Co. vs. Graae Line ^ Inc., 356 U.S.
390, 78 S.Ct. 752, 2 L.Ed. 2d 788 (1958);
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Sugarman vs. Forbragd^ 26? F. Supp . 8l7 (N.D„
Cal., 1967); see also Magnolia Petroleum Co. vs.
Federal Power Commission^ 236 F, 2d 785 (CA. 5,
1956); Chernoak vs. Gardner, 36O F, 2d 257
(C. A. 3, 1966); Ferry vs. Udall, 336 F. 2d
706 (C. A. 9, 1964), cert, den, 38I U.S. 90n,
On the other hand it is well settled that
judicial relief is appropralte to relieve
aggrieved persons from administrative action
beyond the statutory grants of authority. In
Stark vs. iHokard, 321 U.S. 288, 64 S . Ct » 559,
571, 88 LoEdo 733, the Supreme Court said:

'* * *V/hen Congress passes an Act empoi\rering
administrative agencies to carry on governmental
activities, the pov/er of these agencies is
circumscribed by the authority granted. This
permits the Courts to participate in law en-
forcement entrusted to administrative bodies
only to the extent necessary to protect jus-
ticiable individual rights against adminis-
trative action fairly beyond the granted powers.
The responsibility of determining the limits of
statutory grants of authority in such instances
is a judicial function entrusted to the courts
by Congress by the Statutes establishing courts
and marking their jurisdiction, ?f * *

»

To the same effect ]^aite vs. Maay , 246 U.S. 6O6,
38 S.Ct. 395, 62 L.Ed. 892 (I918); Hammond us.
Hull, 131 F.2d 23 (CA. D„C., 1942); Bowman vs.
Retzlaff, 65 F. Supp . 265 (D.C. Md. 1946)."

It is the appellant's vie\v that the facts of Sugarman vs.

Forbragd v;arrant its removal from Its present position in the

above quote to a place alongside of Waite vs . Maoy and James

J. Hill (Bowman vs, Retzlaff ) , where It would be used to

illustrate that "judicial relief is appropriate to relieve

aggrieved persons from administrative action beyond the

statutory grants of authority."

How does one determine if administrative action has gone

beyond statutory limits? This very question was asked of the

10,





present appellee by the District Court in the follov^ing in-

teresting exchange (II R. 72-7^^)-

"THE COURT: All right, gentlemen, why shouldn'i;
I send this case back to the Pood and Drug
Administration?

MR„ ENSIGN: Well, because. Your Honor, the
Court doesn't have the power to conduct a
judicial review.

THE COURT: Why not?

MR. ENSIGN: Because this is a case v;here
the agency action is committed to the agency
discretion.

THE COURT: It says, 'it it appears from the
examination...' VJhat does that mean?

MR. ENSIGN: It means that if in the opinion
of the Food and Drug Administration, from
the examination or otherv;ise, the article
is not fit for food. ,

.

THE COURT: How does he exercise that dis-
cretion, don't bother me, that stuff burned
on the ship, appears to me that's no good,
that's the end of it, I don't want to hear
any more. I have made my ruling. I have
exercised my discretion. You mean to tell
me the Food and Drug can go that far, even
under import theory?

MR. ENSIGN: Might act beyond the statutory
authority, in which case no court would be
deprived of the pov;er to conduct a judicial
re view

o

THE COURT: How do I determine v/hether he
acted beyond his statutory authority?

MR. ENSIGN: Well, the complaining party
has the right to —
THE COURT: He has, he's coming here and he
says, you've held all the cards up to your
chest. You haven't shoivn me a single card.
Now, that's not the exercise of discretion
that's contemplated here, when it says

11.





'appears,' has to appear not only to — in a
sense to — while the statute makes dis-
cretionary — administrative officer, and
has to appear to him, but that appearance
to him has to be a reasonable appearance,
and somebody's got a right to examine to see
whether it's a reasonable appearance.

MR. ENSIGN: So long as he acts within his
statutory authority, our position is that
the Court has no power for judicial review,
and so long, of course, as the statute is
constitutional as it is."

We regret that the line of questioning did not return,

and require of the appellee his ansv;er to the Court's in-

quiry, "Hov; do I determine ivhetlier he acted beyond his

statutory authority?" The appellant gives his ansv;er as

follows: An official who bypasses the use of reasonable

standards, as envisaged by Congress, for judging products

under his jurisdiction is acting in an arbitrary and capri-

cious manner and thereby exceeding his statutory authority.

Why should the FDA be held to reasonable standards and

where do such standards come from?

In ansv/er to the first question one might simply say

"fairness." But the appellant, in addition, relies upon the

lav; as follovjs:

Regarding the basis on v/hich the coffee beans of this

case were detained, the government in its briefs limits it-

self to a reading of Section 38l(a;. In these briefs it falls

to mention that the actual basis of detention is found in

previous passages of the FDC Act, In its original "Notice

of Detention and Hearing," however, the government does

12.





acknovv'ledge that Section 3'^2, not Section 3Bl, contains the

basis of detention when it states

:

"Adulterated within the meaning of Section 3^l2(a)(3)"

Thus the legality of an import detention made by the FDA

rests on its proper implementation of Section 3^12 as well as

381. On this subject the opinions of Justice Jerome N„ Frank

are instructive.

In U.S, vs. 449 oases .... Tomato Paste^ (CCA. 2d 105'l) 212

F. 2d 567 concerning the application of Section 3^2(a;(3) to

an allegedly adulterated product from Portugal, the appendix

to Justice Frank's dissenting opinion gave a history of Sec-

tion 3^2 (a) (3) and he warned against the application of undis-

closed standards in judging adulteration, in his opinion,

supra, page 579:

"Unhampered discretion of the type conferred
by 21 U,S.C« $342(a)(3) is at best, insiduous.
Possessed of such pov/er, an official may stop
the sale of perfectly good food merely because
he happens not to like it.

Such a possibility should cause courts like
ours, v^hen they can, to insist that adminis-
trative officers exercise wide discretionary
powers only in accordance with any statutory
provision v;hich requires that they commit them-
selves to properly publioized standards . In
that way, to some extent at least, can there
be reconciled unavoidable delegation of exten-

3. Other statutory provisions of the FD&C Act may be the
basis of detention such as Section 502 (21 U.S.C §352) re-
quiring devices to be labeled with "adequate direction for
use" in Canadian Memorial Chiropractic College v. Shumate

3

(V/.D. N.Y., Civil I966-I89, July 26, I967).
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sive discretion to administrators with needed
protection of the individual."
(Emphasis addedo)

In United States vs. 1,500 Cases, 236 F. 2d 208, 211

(C.A, 7), 1956, the Seventh Circuit agreed with Justice Frank

that the use of Section 3^l2(a}(3) should be in accordance to

reasonable standards:

"The conclusion is inescapable that if we are
to follow the majority of the decisions which
have interpreted 21 U„S.C.A. Section 342(a)(3),
without imposing some limitation, the Pure Food
and Drug /Administration would be at liberty to
seize this or any other food it chose to seize.
And there could be no effective judicial reviev;
except perhaps for fx'aud, collusion, or some
such dishonest procedure „ Such a position is
not indefensible. Congress has obviously found
it difficult, if not impossible, to express a
definite statutory standard of purity that will
receive uniform interpretation =. And this court
is acutely aware of the fact that it is not the
proper body to more narrovjly define broad standards
in this area so that they can be applied in a
particular case» Courts knov/ neither what is
necessary for the health of the consuming public
nor what can reasonably be expected from the
canning industry „ Furthermore, this is not a
determination that should be made individually
for each case on the basis of expert testimony.
The Food and Drug Admlnistartion should set
definite standards in each industry which, if
reasonable, and in line with expressed Congres-
sional intent, would have the force of lav^r.

Despite our limitations as a court and,,,, Sec-
tion 3^2 (a) ( 3) . c

.
, we do not think that Congress

intended to let the acts of the agency under
this subsection go completely \-;ithout limitation

The spirit of .,.( sections of the PDP<C Act)...
demands that we give effect to v;hat reasonable
standards have been set by the Food and Drug
Administration in the area involved in this
case, and determine them as best v;e can v;here
they have not yet been established.,."





The appellant agrees vrith Justice Prank and the Seventh

Circuit that "The FD&C Act should set definite standards in

each industry v/hich, if reasonable, and in line v;ith expressed

Congressional intent, would have the force of laWo" If the

government were to establish standards for coffee, the validity

and reasonableness of the standards could be reviewed under

Section 701(3), (f) and (gj (21 U.S.C. 371(e), (f; and (g) .

J

In the present situation the government sets no regulations

v;hich the court can examine and, through a claim of absolute

discretion, seeks to avoid being bound by any standards at all.

The appellant feels that this claim is contrary to the intenL

of Congress in vrriting Sections ^101, 402 and 701 of the FD^^C

Aotj as well as the cases cited above..

Regarding the second question above, as to the source of

reasonable standards, the ansvjer is that they may be developed

either by government or by industryo Section 401 of the 1938

Act (21 U.S.C. 3'11) authorizes the government to prcmiulgate

regulations fixing reasonable standards of identity, quality,

and fill of containers for most foods, including coffee, vjhen-

ever "such action v;ill promote honesty and fair dealing in the

interest of consumers." Reasonable standards have been set

regarding many foods, establishing guidelines which are an

aid both to government and industry, Hoviever, in the case of

coffee the governm.ent has promulgated no regulations fixing

reasonable standards, and so both government and industry have

looked to the standards established by the coffee industry.

15.





A mistaken basis of the government's theory of absolute

discretion is Buttfield vs. Stranaham, 192 U.S. ^170 (1903)

involving the Tea Importation Act ^ 29 Stato 60^1 (I897; as

amended, 21 U,S.C. §^H et seq. (19^6) vjhich had authorized

the establishment of standards for the importation of teas.

Buttfield vs. Stranaham involved an administrative refusal

to admit into the United States a shipment of tea found by a

board of general appraisers to be below certain standards

authorized by the Tea Inspection Acto The court upheld the

government on the basis that it had made a proper decision in

accord with known standards,. The Court did not rule that Con-

gress had vested the administrative agency with absolute dis-

cretion to make determinations as to the admissibility of teas.

In Waite vs. Maay ^ 2^G ILSo 606 U9lBj, the Supreme Court

of the United States granted an injunction to a tea importer

requiring the Tea Inspection Board to admit a shipment of tea

which it had rejected. Since Section 6 of the Tea Importation

Act required that regulations be in line with "the usages and

customs of the tea trade," and the regulations v/hich the

government board had promulgated and acted upon did not meet

this requirement, the court held that the government had ex-

ceeded its statutory authority. Both the Waite vs. Macy and

the Buttfield vs. Stranaham decisions are based on a single

premise; that the government's discretion over tea imports

is limited to judging according to specific standards. More-

over, teas are excluded from the country only if the product

16.





does not meet the minimum standards of the tea trade, Macy vn.

Brown, (CCA-2, 1915) 22^1 Fed. 359, aff'd 2^16 U.S. 606 and Maay

vs. Loch, (CCA-2, 1913) 205 Fed. 72?.

D. SINCE TRIABLE ISSUES OF FACT EXISTED, THE GRANTING OF A

SUMMARY JUDGMENT BY THE DISTRICT COURT WAS IMPROPEP.

In The James J. Hill, 65 F. Supp . 265, 266-26?, (D.C, Md

.

19^16), complainant raised two issues: *'
(. 1 ) that there was no

substantial evidence before the respondents (The FDA) that the

wheat v;as unfit for food and that their action is therefore

arbitrary and capricious; and (2) that the Federal Security

administrator did not afford the plaintiff a fair hearing."

The District Court dismissed the second issue on a basis

'I

dealing with procedure.

'I. The plaintiff's procedural difficulty came about as follows.
A portion of a shipload of wheat, water-damaged enroute, 'was

detained and a hearing held at which it was conceded that the
vjheat in its then condition v/as unfit for import. The ov/ner
subsequently made application to recondition the damaged v/heat.
He received permission to do so, and also instructions to report
the proposed method of reconditioning and the purpose for v/hlch
the v;heat v/ould be used. "It appears that the owner... did not
make formal v;ritten application but did informally and by cor-
respondence with the Administrator request the release of the
v/heat, then in process of being dried out, for use as poultry
food. . , (Then) the ov/ner requested a hearing by the Administra-
tor with an opportunity to submit testimony 'as to the present
condition of the damaged wheat and particularly on the question
of the fitness of said v/heat for animal foods'... The Adminis-
trator replied. ,. that a hearing under the Act had already been
given and that the request for the use of the wheat as poultry
feed was denied and declined to accept the invitation to partici-
pate in. .. controlled feeding tests."

This case history, incidentally, is a good illustration as to
why this appellant believes that the uniform procedures of the
APA should be utilized in import determinations.
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Regardinf, the first issue, the Court heard detailed scien-

tific testimony from both the government and the owner as to

whether the v/heat was unfit for food«

The appellee in the instant case objects to the term de

novo when applied to the Rill trial on the grounds that the

ultim.ate purpose of hearing the testimony v;as to determine not

the state of the wheat but if the government administrator had

acted in an "arbitrary and capricious" manner^ It is the ap-

pellant's view that the term de novo is properly applied be-

cause the total facts of the case were reviewed by the court.

But to quibble over Latin terminology is beside the point; the

crux of the matter is that the Bill case is one in vjhich the

issues were almost identical with those of the present case

and in which the court did examine the facts of the case from

its inception. The Uill precedent, then, presents a compell-

ing argument as to the propriety of the District Court's hav-

ing examined the following issues here:

1. Whether this importer received a fair hearing;

2. V/hether there is no substantial evidence that

the said coffee beans are unfit for food.

In actuality, the District Court did not consider any

evidence that the said coffee beans i\rere unfit for food (II

R. 7^) as shown by its statement:

"...I'm going to admit all of the exhibits.
In so doing, I do it with the follov/ing
observation, that the admission of some of
these exhibits, particularly the Government's
exhibits that have to do with analyses made





in Washington, analyses made in San Francisco,
is not being admitted for the truth of v;hat is
contained therein, but as the basis for the
action of the administrative officer. So
that I'm admitting it. coin that sense and for
that purpose."

Nor did it take under consideration evidence that the coffee

was fit. Part of this evidence took the form of the testimony

of tv;o coffee experts who testified at the hearing conducted

by the FDA in the proceeding. W, L, McClmtock testified

(Appellant's Exhibit ''I-l" page 42, lines l6 to 26) that the

beans, in terms of flavor and color, was coffee and had com-

mercial value, (See Appendix),

J. K, Dominguez, another expert, also testified (Appel-

lant's Exhibit "I-l" p, 47, lines IH to 26) that the beans

vjere a coffee and had commercial value, {See Appendix).

Unquestionably the testimony of these two experts present

triable issues. "Is the coffee a food v/ithin the PDSfC Act" is

a question that should have been determined after a full and

complete proceeding in the District Court and not as has been

done in this instance in a summary proceeding.

E. TPIE INSTANT CASE IS NOT AN UNCONTESTED SUIT AGAINST
THE U.S.

The instant case v/as not an. uncontested suit against the

sovereign as respondents attempt to contend. It was, as has

been previously demonstrated, an appeal fromi an adverse decis-

ion miade by the FDA in derogation of rights granted appellant

under the APA, and, further, an appeal for reviev\r based upon

the provisions of the FD&C Act and the APAo
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CONCLUSION

This case basically concerns the most important matter of

assuring that procedural safeguards are available when private

citizens deal with their government- Regarding applying these

procedural safeguards in the area of import determinations,

Villapoint Oysters Inc. vs. Ewing, et at. 3 17'1 F.2d 67^5 f.?>G
^

cert» den. 338 U.So 89O (19^19) contains very pertinent commen-

tary. The appellant concludes the presenca'cion of his case

with the follov;ing statement of the Ninth Circuit:

"When it enacted the Administrative Procedure
Act in 19^6, with its review proceedings (5
U.S.CoA. §1009) Congress did not see fit to
amend the provisions of the Pood and Drug Act
(21 U=S,C.A. §371) relating to the scope of
reviev; proceedings under the latter Act, and
for this reason Circuit courts face the task
of harmonizing the reviev; provisions of both
pieces of legislation. The review provision
of both Acts are in pari materia; both relate
to the same matter or subject, and it is our
viev; that they dovetail and should be considered
together and given effect,,-"

Dated: April 19, 1968, at San Francisco, Californlae

Respectfully submitted,

GEORGE McKRAY and
SHELDON I. BALMAN

GEORGE McKRAY
By

George McKray
Attorneys for Appellant
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STATE OF CALIFORNIA ]

] No, 22,102
City and County of San Francisco ]

I certify that, in connection v/ith the preparation
of this brief, I have examined Rules 18, 19 and 39 of
the United States Court of Appeals for the Ninth Circuit,
and that, in my opinion, the foregoing brief is in full
compliance v/ith those rules.

GEORGE A. McKRAY

George A. McKray
Attorney for Appellant
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APPENDIX





Wo L. McClintock testified as follows. (See Appellant's

Exhibits "I-l" page 42, lines l6 to 26.):

"Q. And you prepared and examined this coffee
according to the accepted method of cupping in
the coffee industry?

A. Yes.

Q. According to a set condition?

A„ Yes. The standard that is recognized
throughout the United States.

Q. Well, in your opinion, in terms of flavor
and color, is this coffee?

A. Yes, indeed, it's coffee.

Q. Does it have commercial value?

A. Yes, it certainly has."

J. K. Dominguez, another expert testified as follov;s.

(See Appellant's Exhibits "I-l" page 4?, lines l4 to 26.):

"Q. And you were given some of the reconditioned
coffee?

A. Yes, I was.

Q. And did you prepare and examine this coffee
according to the accepted methods of cupping in
the coffee industry?

A. Yes, I did.

Q. Do you consider this a coffee?

A. Yes, I dOo

Q. Does it have commercial value?

A. Yes, it has commercial value o"




